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Colin Miller: There’s a warning that appears on the side mirrors of many cars: “Objects
in mirror are closer than they appear.” The warning is literally telling you that you’re not
seeing what you think you’re seeing, but instead a distorted reflection. But the warning
has taken on a figurative meaning as well, perhaps best reflected in a Meat Loaf song
from Bat Out of Hell III:

Meat Loaf sings Objects in the Rear View Mirror May Appear Closer Than
They Are:
And if life is just a highway, then the soul is just a car,
And objects in the rear view mirror may appear closer than they are...

Recently deceased songwriter Jim Steinman penned the song in memory of his friend
Kenny Robb and used the warning as a metaphor to explain how traumatic events can
distort our memories and make us think that we remember things much better than we
actually do.

Both the literal and metaphoric senses of this warning came into play at Darrell Ewing’s
original trial back in 2010, and they could carry renewed resonance a decade later.

~~~

[01:50] Rabia Chaudry: Hi, and welcome to Undisclosed: The State v. Darrell Ewing.
This is the third episode in a four episode series about Darrell Ewing, who was
convicted of the 2009 murder of J.B. Watson in Detroit, Michigan. I’m Rabia Chaudry.
I’m an attorney and author of Adnan’s Story, and as always, I’m joined by my co-hosts
Susan Simpson and Colin Miller.

Susan Simpson: Hi, this is Susan Simpson. I’m an attorney in Washington D.C. and I
blog at TheViewFromLL2.

Colin Miller: Hi, this is Colin Miller. I’m an Associate Dean and Professor at the
University of South Carolina School of Law, and I blog at EvidenceProfBlog.

~~~
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[03:00] Rabia Chaudry: In Episode 1, we laid out the basic details of the fatal shooting
of J.B. Watson. Again, here’s a recent news clip from WDIV to reset the scene:

Audio from WDIV Broadcast; Female Reporter:
What really happened here at the intersection of Harper and Van Dyke on
December 29, 2009? According to prosecutors, two cars pulled up to this
eastside intersection. In one, was J.B. Watson, his girlfriend, and his cousin. In
the other, two Black men. One of those Black men got out and fired multiple
shots, killing Watson.

So, who was the gunman?

So, who did shoot J.B. Watson? As you heard last episode, Tyree Washington claims
that it was him:

Tyree Washington:
Well, I know a few things about it. I was there, and I actually was the shooter at
that incident, sir.

Nobody who was in the Astro Van that was shot up can contradict him. Watson, of
course, tragically died in the shooting. And neither of the back seat passengers -- Phillip
Reed and Willie Williams -- were able to give any description of the shooter.

That leaves Watson’s girlfriend, LaRita Thomas, who was in the driver’s seat when the
gunshots started at the intersection of Harper and Van Dyke. Unlike Reed and Williams,
Thomas was able to give a description of the shooter.

Thomas testified that, after hearing gunshots, she looked to her right and saw Watson
slumped over. She then looked over her right shoulder behind the van and saw a man
standing in the road pointing a handgun at it. In her testimony, Thomas went back and
forth about whether she saw the man firing bullets after she looked back or whether he
was already done shooting before that point. But she was consistent in saying that she
only got a quick glance at the man and didn’t see his face clearly enough to be able to
identify him. She was also consistent about what clothing the man was wearing: black
pants and a black jacket, with no mention of a hat.

Thomas testified that the man looked to be in his 20s and about six feet, two inches tall.
She also testified that she estimated that he weighed about 150 to 160 pounds, which
was slightly heavier than the estimate in her police statement of 140 pounds. Finally,
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Thomas testified that the shooter was dark skinned, which was quite different from what
she said in her police statement, which was that the shooter had brown skin.

With the occupants of the Astro Van unable to finger anyone as the shooter, that left the
State with a pair of eyewitnesses, who were the heart, almost the totality, of the case
against Darrell Ewing. These eyewitnesses were husband and wife Raymond and
Jendayi Love, and we’ll start with their testimony at Darrell’s preliminary hearing.

Raymond took the stand first. He testified that, on the afternoon of December 29, 2009,
he was driving his gray Buick LeSabre west on Harper Avenue toward Van Dyke
Avenue in downtown Detroit. Suddenly, a vehicle on an adjoining street, Seneca Street,
pulled in front of him, causing Raymond to have to get in the left lane to avoid it.
Raymond testified that the vehicle was turquoise, blue, or green, first stating that he
thought it was a Buick before later clarifying that he believed it was an Aurora. This
takes us back to Tyree Washington’s recorded confession:

Interviewer:
Can you describe how the shooting occured? What kind of vehicle you were in,
what kind of vehicle Mr. Watson was in, and who else was in his vehicle?

Tyree Washington: Yes, I was in an aqua-green, bluish Aurora.

[06:47] Susan Simpson: Now, you may be wondering whether the police were able to
connect a similar vehicle to Darrell Ewing, and the answer is “no.” Both Darrell and his
mother LaSonya Dodson say that, on the day of the repast, Darrell was driving a white
Chevy Malibu that she had rented…and rental records confirm that Dodson had indeed
rented a Chevy Malibu for the period covering December 29th.

You may recall from Episode 1 that Willie Williams eventually claimed that, about
four-and-a-half hours before the shooting, Darrell had cut-off the Astro Van while driving
a white Chevy Impala. The State tried to claim at trial that Williams must have seen
Darrell in the mid-sized Malibu and confused it with a full-sized Impala. But the State
had no evidence at all tying Darrell to a green or blue Buick or Aurora.

[07:36] Susan Simpson: Meanwhile, returning to the cutting off that occurred on the
afternoon of the 29th, Raymond testified that, after he entered the left lane, he traveled
side-by-side with the turquoise car that was to his right for half a block. He testified that
he glared over at the car and saw that there were three people inside of it, including the
driver, a heavy-set Black man with glasses. Raymond’s testimony about there being
three people in the Aurora again lines up with Tyree Washington’s confession:
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Interviewer: Did she know what you were going to do?

Tyree Washington: No she did not.

Interviewer: Ok.

Tyree Washington:
It was actually me, her, and her son’s father. We was all together.

Interviewer: Ok.

And the other man who Washington says was in the car - William Beal - is a heavy set
black man who wore glasses. Meanwhile, Derrico Searcy, who was allegedly in the car
with Darell, was more of a medium set black man, and the prosecution produced no
photos of him wearing glasses. Moreover, the State has never explained who the third
person might be in their Ewing/Searcy theory. In their case, it was a two person job.

But Raymond testified to three people being in the Aurora that was side-by-side with his
LeSabre, and claimed that, as they approached Van Dyke Avenue, the Aurora pulled
over to the curb and stopped about 20 feet behind his LeSabre as he himself stopped
the LeSabre at a red light at Harper and Van Dyke.

According to Raymond, his LeSabre was in the right lane and the Astro Van was in the
left lane, with his driver’s seat about parallel with the bumper of the Astro Van. Then,
Raymond says, through the rearview mirror of his car, he briefly saw a black man get
out of the right rear passenger door of the Aurora and jog to the left, behind the Astro
Van and still about 15 to 20 feet behind the LeSabre.

According to Raymond, as the man ran toward the left, he picked him up in the driver’s
side mirror. In terms of distance, Raymond’s testimony again lines up with Tyree
Washington’s confession:

Interviewer:
How far from the back of the van were you when you fired the shots? Like how
many feet, would you say?

Tyree Washington: Approximately about 15-20 feet.
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[09:42] Susan Simpson: Raymond testified that the man who got out of the Aurora
was wearing a gray jacket, a gray skullcap, blue jeans, a white t-shirt, and white tennis
shoes. He further noted that the man was in his mid-20s to early 30s, had dark skin, a
mustache, and a light beard.

The man raised what looked like a 9mm handgun and fired bullets into the back of the
Astro Van, with Raymond testifying that he saw the bullets strike the back of the van.
Wanting to protect his wife and/or himself, Raymond then leaned over to the passenger
side of his car so that his head was essentially on his wife’s bosom. But, according to
Raymond, while he was leaned over, he was craning his neck back so that he could still
see out the driver’s side mirror and saw the man jog back and enter the Aurora, which
did a u-turn and drove away in the opposite direction down Harper Avenue.

Now, putting aside the neck flexibility that would be required for Raymond to see what
he says he saw at the end of the shooting, let’s check out the pertinent portion of Tyree
Washington’s confession:

Tyree Washington:
Then I proceeded to get back into my vehicle and took off.

Interviewer: Which direction did your vehicle leave in?

Tyree Washington: My vehicle went down Harper, back towards Grasher’s.

Interviewer:
So did you double-back the other way- the opposite way that the man was
facing?

Tyree Washington: Yes sir.

[10:55] Susan Simpson: Finally, after the shooting, Raymond drove away and checked
to see whether his vehicle had been shot. After talking with his sister about the
shooting, Raymond returned to the scene of the crime and talked with a police officer
about what he’d seen.

The next day, he went to the police station and was shown two photo arrays. In one, he
picked out Derrico Searcy as the driver of the Aurora. In the other, he pointed to Darrell
Ewing’s photo and didn’t say he was the shooter, but instead said, “He looks close.”
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[11:30] Colin Miller: I spoke with eyewitness expert Mitchell Eisen about what we
should make of Raymond’s statement:

Colin Miller:
Now, the husband - with the photo array - when he points to a photo, he doesn’t
say, “That’s the shooter.” He says, “He looks close.”

Mitchell Eisen:
Yeah. So, if you’re a cop doing a non-blind photo, right. And I point to a filler and
say, “This one’s kinda familiar,” you say, “Take your time… you know hairstyles
could change.” But if I point to the suspect and say, “This guy looks familiar,” you
say, “What looks familiar about him?” And then he sells you, and then you say,
“Circle it,” and then we’re done.

So, that’s called a “relative judgement.” And relative judgements are more likely
to happen under these circumstances. See these circumstances you’re telling me
about, you led with the wife. So the circumstances are that the couple has come
to believe with a high degree of certainty that the police have the right guy, and
that their identification is necessary for justice to be done. And to do their civil
duty, they’ve got to be the witnesses. And then they’re given the lineup and it’s
like… “Oh shit. This is hard.” These lineups are hard. They are.

[12:56] This concept of relative judgment is why many jurisdictions have moved to
sequential lineups and photo arrays, where eyewitnesses are only shown one person or
photo at a time. In simultaneous lineups or arrays, like the one shown to Raymond
Love, there’s a concern that the eyewitness will simply pick the person who looks the
most like the perpetrator out of the handful of people they’re shown. And, unlike
Raymond, the eyewitness will rarely verbalize that this is what he is doing.

But Raymond did verbalize his relative judgment, and he testified that the officer
conducting the array did exactly what Dr. Eisen predicted: immediately told him that he’d
picked the right person.

Of course, Dr. Eisen also made predictions about Raymond and his wife, so let’s now
turn to the preliminary hearing testimony of Jendayi Love. Her testimony started the
same, with a turquoise car cutting off their LeSabre on Harper Avenue. But recall how
Raymond testified that the two cars then traveled side-by-side for half a block, which is
when he got a good look at its driver. According to Jendayi, this wasn’t true. First, she
testified as follows:
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Rabia reading questions, Susan responds:

[14:27] Colin Miller: In other words, Jendayi testified that Raymond had to swerve
around the Aurora because it cut in front of their LeSabre and that the 2 cars were only
side-by-side for a brief second as the LeSabre passed the slower-traveling Aurora.

That said, like her husband, Jendayi testified that Raymond stopped the LeSabre at a
red light at the intersection of Harper and Van Dyke. And Jendayi confirmed her
husband’s testimony that, at one point, he leaned over her so that his head was
touching his bosom. Jendayi testified that it was at that point that she heard loud bangs,
briefly looked in the rearview mirror, and saw a man in the street with a handgun, firing
shots. Jendayi then testified that she twisted her body and looked over her left shoulder,
catching another fleeting glimpse of the man.
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Now, a few alarm bells might be going off in your head. The first is whether a person in
the front passenger seat can see much of anything out of the rearview mirror, which is
typically tilted toward the driver. I tried this in my own car, and the answer was “no.” The
second is how Jendayi could have twisted her body so that she could have looked back
over her left shoulder and seen the shooter. Her husband and she both say that he was
leaning over her, with his head in her bosom. So, absent her pushing her husband
away, which neither she nor her husband say she did, how could she have twisted her
body around to see behind the LeSabre? At least in the tests I did with my wife, I don’t
see how this is physically possible.

[18:38] Rabia Chaudry: In any event, how did Jendayi describe the shooter? First, as
brown skinned, with a medium complexion. This conflicts with her husband’s description
of the man as dark skinned. Second, there’s the matter of facial hair. Jendayi testified as
follows:

Susan reading questions, Colin answers:

Again, this is in stark contrast with her husband, who testified that the shooter had a
mustache and light beard.

Third, there are the shooter’s clothes. Starting from the bottom, Jendayi agreed with her
husband that the shooter was wearing white tennis shoes and blue jeans. But whereas
Raymond testified that he could see the shooter wearing a white shirt under a gray
jacket, Jendayi testified that the shooter had on a gray hoodie with the hood down. And
she knew the hood was down because she remembered the shooter wearing a hat.

Voice of Elmer Fudd:
Be vewy, vewy quiet… I’m hunting wabbits. Hahahaha.
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Yes, that’s right, Jendayi testified as follows about the shooter’s hat:

Susan reading questions, Colin answers:

[19:56] Rabia Chaudry: It’s hard to imagine two hats that are more different than a
skull cap and an Elmer Fudd hat. A skull cap is tight, without a brim or flaps, and covers
just the top part of a person’s head. Conversely, an Elmer Fudd hat is relatively loose,
has a prominent brim, and, as is noted in Jendayi’s testimony, has flaps that hang down
over the ears.

[20:22] Susan Simpson: So, Jendayi and Raymond Love completely differ on the
shooter’s skin tone, whether he had facial hair, and what clothes he was wearing. But
they did agree on one thing: they both picked Darrell Ewing out of the photo array as the
shooter. So, what were the circumstances of Jendayi’s identification? Here’s her
testimony from the preliminary hearing:

Colin Reading questions, Rabia answers:
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[21:01] Susan Simpson: There’s a classic article by David Dunning summarizing 4
studies to reach the conclusion that eyewitness identifications made within 10-12
seconds are 90% accurate while identifications made after this period of time are a coin
flip. So, what about almost 5 minutes? Again, here’s Mitchell Eisen:

Colin Miller:
And then, the wife, when she picks the defendant out of a photo array she says
that she looked at the photos for about five minutes before picking the
defendant--

Mitchell Eisen:
Oh my God! Ok, so I can tell you exactly… so the five minutes, I can guarantee
you- is it recorded?

Colin Miller: It is not recorded. She testifies to it.
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Mitchell Eisen:
Ok. Whether it was recorded or not, I can guarantee you one thing about it. She
was given the strong impression by the police that they had the right guy. And
that choosing is the correct option. But, because lineups are so hard, she didn’t
know which one to choose.

There’s a very high degree of likelihood in the scenario since it’s not recorded, if
she's looking at it, she’s unsure, and the officer repeatedly prompts her, “Take
your time. Take a good look at each picture. You know, hairstyles can change.”
And every time she’d lean towards a filler, they’d probably say, “You know.
Hairstyles can change.”

So that process rarely goes that long. But when you do have that length of time,
we know that for whatever reason, she came into the task believing the bad guy
was there and wasn’t going to leave until she made a choice. And the fact that
your guy is the one that ultimately gets documented does not mean that she
ultimately narrowed it down and picked your guy, it may mean that she was
steered toward your guy since it sounds like it was not double-blind and it sounds
like since it was not recorded there could have been some monkey business.

[23:33] Susan Simpson: As Colin finished his talk with Mitchell Eisen, he again
underscored this point:

Mitchell Eisen:
Do you want to know what the big-ticket items for what you’ve told me are?

Colin Miller: Sure.

Mitchell Eisen:
Five minutes. Five minutes. Five minutes tells me she didn’t recognize anybody.
She was led to believe that the police had the right guy, and therefore she wasn’t
leaving until she figured… until - between here and the subtle signals from the
person administering the blind lineup - got it.

[24:17] Colin Miller: Raymond and Jendayi Love would later testify against Darrell
Ewing at trial. I spoke with Darrell about his recollection of their testimony against him at
trial:

Colin Miller:
Raymond Love and his wife Jendayi, I know you were in the courtroom to hear
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them testify, and they’re testifying about observing you basically through the
rearview mirror- the side mirrors in their car, what are you thinking when you’re
hearing them testify about, “I saw the shootout and I can identify this man, Darrell
Ewing, because I saw him through the mirror as gunshots are being fired.”

Darrell Ewing:
Actually when they were testifying, I was waiting on them to actually turn around
and say, “No, that’s not him.” The whole time they were painting and telling the
story, I was like, “Oh, yeah, they’re definitely about to turn around and say, ‘That’s
the wrong guy, I’m sorry, no. That’s not him.’ “ That’s what I was preparing-
waiting on.

Nothing quite so significant happened at trial, but there was at least one bombshell.
Let’s start with a couple of other things that transpired at trial. First, Jendayi repeated
her testimony that their LeSabre and the Aurora were never side-by-side, except for the
moment when they passed the Aurora. Conversely, Raymond not only doubled-down,
but quintupled-down, on his claim that he was side-by-side with the Aurora. While he
testified at the preliminary hearing that they were side-by-side for half a block, he now
testified that they were side-by-side for two-and-a-half blocks. This prompted the
following exchange on cross-examination:

Susan reading questions, Rabia answers:
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[26:03] Colin Miller: Defense counsel tried to make hay out of this at closing, arguing a
follows:

Susan Reading:
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[26:49] Colin Miller: The second thing that happened is that Raymond testified that he
got a call after the trial had started asking him to come see the prosecutor. He then said
that Jendayi and him went to see prosecutor Kam Towns and officer-in-charge Theo
Williams, with the four of them going to the scene of the crime. Raymond testified that
there was no discussion of the case whatsoever during this trip and that he merely
aimlessly walked around the crime scene, with Williams taking photos that could be
used at trial. Williams himself placed the visit shortly before trial and agreed that there
was no case discussion, although he admitted that he had no notes or report connected
to the visit.
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During closing arguments, defense counsel would claim that this was covered-up
witness coaching, claiming:

Susan Reading:

[27:40] Rabia Chaudry: But if there was witness coaching, it didn’t work. This takes us
to the bombshell:

Darrell Ewing:
… not only that, the eyewitnesses said that they picked out the wrong person first
and the police told him that they had the wrong guy so then they picked my photo
and said that he looked close and the police told them yeah, it was me. So we
can see how a case of wrongful conviction actually happened here.

Colin Miller:
Yeah, the husband said he picked someone else out first and the wife I think said
that she looked at it for five minutes before she picked someone, which is a
pretty big hallmark of a false identification.

Specifically, during cross-examination, Raymond testified as follows:

Susan reading questions, Colin answers:
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[29:01] Rabia Chaudry: Yes, that’s right. At trial, Raymond Love testified that he initially
picked someone else out of the photo array as the shooter before saying that Darrell
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Ewing “looks close” to the shooter. This turns Raymond’s equivocal identification of
Darrell into an actual negative identification of Darrell that should be used to conclude
that Darrell was not the shooter.

And this makes sense because there are a lot of reasons to doubt that Raymond could
clearly identify anyone as the shooter. First, there’s the warning from the introduction.
Here’s a brief clip from an AllState video explaining the warning:

Audio from AllState; two female VO’s:
Female 1:
Have you ever noticed the fine print on your passenger side-view mirror that
says, “Objects are closer than they appear?” Pretty key info, amirite?

Female 2:
Why, yes, you are right. You see, a car’s side-view mirror is made with a convex
angle, allowing you to see more.

Female 1:
Yes, but that convex shape makes the light rays diverge, which can make things
appear a lot farther away than they really are.

[30:04] Rabia Chaudry: Given that any view that Raymond had of the shooter was
almost exclusively through the driver’s side mirror, this creates an issue. Specifically, it
creates what Mitchell Eisen calls the issue of “limited view,” where an eyewitness only
sees a partial or distorted view of a perpetrator:

Mitchell Eisen:
The notion you’re coming up with is limited view, and I think that’s pretty obvious.
So, the starting point is they got a limited view, and you’re saying, “Well. How is
that relevant to my case?” And so, the non-limited view, what that does is, if I
don’t remember something- and funny, I just got off the stand on this issue- this
guy actually acknowledges a powerful weapon focus, which is rare, usually with
weapon focus you cover it, whatever, it’s an estimated variable, but this guy
actually says, “I was just so focused on the gun I didn’t see these guys.”

So what limited view does is it makes your memory kind of more gappy and
vague, and therefore since my memory is not that strong, I’m going to be much
more open to influence so when you present me an innocent person in a
six-pack, or you say, “Do you think it could be this guy? Or do you think he had a
tattoo? Do you think he could have had a fade haircut?” or whatever, then I’m
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going to be less-likely to detect any discrepancies between my memory and your
suggested information because I didn’t process it all that well.

[31:44] Rabia Chaudry: Of course, given that both Raymond and Jendayi say they saw
the perpetrator not only holding but also firing a gun, focusing on the weapon would
have also reduced the reliability of their identifications. And, if you listened to our
Jonathan Irons series, you know that inability to see a shooter’s hairline because he’s
wearing a skullcap or an Elmer Fudd hat would also reduce reliability. And finally, there’s
the fact that Raymond’s descriptions of the shooter and his clothes do not at all match
the descriptions given by his wife, and the fact that neither of their descriptions match
those given by LaRita Thomas.

[32:25] Colin Miller: Now, in the introduction, we noted that both the literal and
metaphoric meanings about objects in the mirror could have renewed resonance in
2021. And there’s good reason to believe that.

Male Reporter:
Three times since 2017, Federal and State Court Judges have ordered a new
trial for Darrell Ewing, finding that his constitutional right to a fair trial was violated
a decade ago by juror misconduct.

Next time...on Undisclosed

~~~

Colin Miller: Thanks for listening to this episode of Undisclosed. I’d like to thank the
following people. Rebecca Lavioe for audio production. Christie Williams for website
management. Mital Telhan, our executive producer. Of course, I’d like to thank our
sponsors. As always, you can follow us on Twitter, Instagram, and Facebook at the
handle @UndisclosedPod, and you can support our Patreon at UndisclosedPod.

Transcribed by Skylar Park
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